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(2) Under laws and regulations gov-
erning the negotiation and implemen-
tation of cooperative project agree-
ments, departments and agencies may
enter into contracts, or incur other ob-
ligations, on behalf of other partici-
pants without charge to any appropria-
tion or contract authorization.

(3) Agency heads are authorized to
solicit and award contracts to imple-
ment cooperative projects.

(b) Contracts implementing coopera-
tive projects shall comply with all ap-
plicable laws relating to Government
acquisition, unless a waiver is granted
under 225.871-4. A waiver of certain
laws and regulations may be obtained
if the waiver—

(1) Is required by the terms of a writ-
ten cooperative project agreement;

(2) Will significantly further NATO
standardization, rationalization, and
interoperability; and

(3) Is approved by the appropriate
DoD official.

225.871-4 Statutory waivers.

(a) For contracts or subcontracts
placed outside the United States, the
Deputy Secretary of Defense may
waive any provision of law that specifi-
cally prescribes—

(1) Procedures for the formation of
contracts;

(2) Terms and conditions for inclu-
sion in contracts;

(3) Requirements or preferences for—

(i) Goods grown, produced, or manu-
factured in the United States or in U.S.
Government-owned facilities; or

(ii) Services to be performed in the
United States; or

(4) Requirements regulating the per-
formance of contracts.

(b) There is no authority for waiver
of—

(1) Any provision of the Arms Export
Control Act (22 U.S.C. 2751);

(2) Any provision of 10 U.S.C. 2304;

(3) The cargo preference laws of the
United States, including the Military
Cargo Preference Act of 1904 (10 U.S.C.
2631) and the Cargo Preference Act of
1954 (46 U.S.C. 1241(b)); or

(4) Any of the financial management
responsibilities administered by the
Secretary of the Treasury.

(¢c) Forward any request for waiver
under a cooperative project to the Dep-
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uty Secretary of Defense, through the
Director of Defense Procurement and
Acquisition Policy, Office of the Under
Secretary of Defense (Acquisition,
Technology, and Logistics). The waiver
request shall include a draft Deter-
mination and Findings for signature by
the Deputy Secretary of Defense estab-
lishing that the waiver is necessary to
significantly further NATO standard-
ization, rationalization, and interoper-
ability.

(d) Obtain the approval of the Deputy
Secretary of Defense before commit-
ting to make a waiver in an agreement
or a contract.

225.871-5 Directed Subcontracting.

(a) The Director of Defense Procure-
ment and Acquisition Policy may au-
thorize the direct placement of sub-
contracts with particular subcontrac-
tors. Directed subcontracting is not au-
thorized unless specifically addressed
in the cooperative project agreement.

(b) In some instances, it may not be
feasible to name specific subcontrac-
tors at the time the agreement is con-
cluded. However, the agreement shall
clearly state the general provisions for
work sharing at the prime and sub-
contract level.

(c) The agreement is the authority
for a contractual provision requiring
the contractor to place certain sub-
contracts with particular subcontrac-
tors. No separate justification and ap-
proval during the acquisition process is
required.

225.871-6 Disposal of property.

Dispose of property that is jointly ac-
quired by the members of a cooperative
project under the procedures estab-
lished in the agreement or in a manner
consistent with the terms of the agree-
ment.

225.871-7 Congressional notification.

(a) Congressional notification is re-
quired when DoD makes a determina-
tion to award a contract or sub-
contract to a particular entity, if the
determination was not part of the cer-
tification made under 22 U.S.C. 2767(f)
before finalizing the cooperative agree-
ment.
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(1) Departments and agencies shall
provide a proposed Congressional no-
tice to the Director of Defense Procure-
ment and Acquisition Policy in suffi-
cient time to forward to Congress be-
fore the time of contract award.

(2) The proposed notice shall include
the reason it is necessary to use the
authority to designate a particular
contractor or subcontractor.

(b) Congressional notification is also
required each time a statutory waiver
under 225.871-4 is incorporated in a con-
tract or a contract modification, if
such information was not provided in
the certification to Congress before fi-
nalizing the cooperative agreement.

225.872 Contracting with qualifying
country sources.

225.872-1 General.

(a) As a result of memoranda of un-
derstanding and other international
agreements, DoD has determined it in-
consistent with the public interest to
apply restrictions of the Buy American
Act or the Balance of Payments Pro-
gram to the acquisition of qualifying
country end products from the fol-
lowing qualifying countries:

Australia

Belgium

Canada

Denmark

Egypt

Federal Republic of Germany

France

Greece

Israel

Italy

Luxembourg

Netherlands

Norway

Portugal

Spain

Sweden

Switzerland

Turkey

United Kingdom of Great Britain and
Northern Ireland

(b) Individual acquisitions of quali-
fying country end products from the
following qualifying countries may, on
a  purchase-by-purchase basis (see
225.872-4), be exempted from applica-
tion of the Buy American Act and the
Balance of Payments Program as in-
consistent with the public interest:

225.872-3

Austria
Finland

(c) The determination in paragraph
(a) of this subsection does not limit the
authority of the Secretary concerned
to restrict acquisitions to domestic
sources or reject an otherwise accept-
able offer from a qualifying country
source when considered necessary for
national defense reasons.

[68 FR 15621, Mar. 31, 2003, as amended at 69
FR 8116, Feb. 23, 2004]

225.872-2 Applicability.

(a) This section applies to all acquisi-
tions of supplies except those re-
stricted by—

(1) U.S. National Disclosure Policy,
DoDD 5230.11, Disclosure of Classified
Military Information to Foreign Gov-
ernments and International Organiza-
tions;

(2) U.S. defense mobilization base re-
quirements purchased under the au-
thority of FAR 6.302-3(a)(2)(i), except
for quantities in excess of that required
to maintain the defense mobilization
base. This restriction does not apply to
Canadian planned producers.

(i) Review individual solicitations to
determine whether this restriction ap-
plies.

(ii) Information concerning re-
stricted items may be obtained from
the Deputy Under Secretary of Defense
(Industrial Affairs);

(3) Other U.S. laws or regulations
(e.g., the annual DoD appropriations
act); and

(4) U.S. industrial security require-
ments.

(b) This section does not apply to
construction contracts.

225.872-3 Solicitation procedures.

(a) Include qualifying country
sources on solicitation mailing lists
upon their request (see FAR 14.205).

(b) Except for items developed under
the U.S./Canadian Development Shar-
ing Program, use the criteria for solic-
iting and awarding contracts to small
business concerns under FAR Part 19
without regard to whether there are
potential qualifying country sources
for the end product. Do not consider an
offer of a qualifying country end prod-
uct if the solicitation is identified for
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